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at bar: | 
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indictment. 
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was granted by the same Court to the co-defendant. 


The same counsel for both appellant and the co- 
defendant moved to vacate the "guilty" pleas of 
both appellant and the co-defendant. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
After a plea of "guilty" and before sentence, appellant 
moved the District Court to vacate his "guilty" plea and plead 
"not guilty", Thereafter appellant moved the District Court 
pursuant to Title 18, United States Code, Section 2255, for an 
order vacating appellant's plea of "guilty" and the sentence 
imposed by the Court and for leave to plead "not guilty" to the 


indictment. This appeal is from the denial of the motion. 


Jurisdiction stems from Title 28, United States Code, Section 1291. 


STATEMENT OF CASE 
| 


Appellant JOSEPH SCHOENBERGER, sentenced and presently 
imprisoned as JOE ROGERS, filed his motion to vacate the judgment 
of conviction in this proceeding pursuant to Title 28, United 
States Code, Section 2255. The motion sets forth the following 
facts and agenda of events: 

On August 4, 1958 appellant JOSEPH SCHOENBERGER, also 
known as JOE ROGERS, jointly with defendant JOHN B. SULLIVAN, 
was indicted, charged with grand larceny, embezzlement and false 
pretenses. On October 24, 1958, both defendants pleaded "not 
guilty", and were released on bail of $1500.00 ach Both 
defendants were represented by attorneys, TURCO & BOWLES, Esqs. 
of Washington, D. C. 

On January 28, 1958, the case was moved for trial. 
Defendants’ counsel requested an adjournment and presented a 
doctor's certificate that defendant JOHN B. SULLIVAN was too ill 
to uppear and stand trial. Defendant SULLIVAN was examined at 


his home in Brooklyn, New York by a Court appointed doctor who 


reported that SULLIVAN was ill but physically able to stand 


trial with proper medical safeguards. 

Defendant SULLIVAN's bond was forfeited, and a bench 
warrant issued. SULLIVAN was taken into eantody in the Eastern 
District of New York, remanded to the custody of the United States 
Marshall without bail, waived to the District of Columbia. 


SULLIVAN was taken in custody to Washington, D. C., appeared 
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before United States Commissioner Splain and aay was fixed at 
$5000.00. SULLIVAN was remanded to the prison Rdspital, unable 
to raise bail. 

During these proceedings, appellant SCHOENBERGER 
appeared from day to day in the District Court, continually 
protesting his innocence. When SULLIVAN was brought to Court, 
in custody and unable to raise bail, the attorneys representing 
both defendants conferred with the defendants £o pie future 
proceedings. | 

On February 2, 1959, to obtain relief from high bail, 
and to satiate and obviate SULLIVAN's protestations that he was 
so critically ill, denied his right to proper sient call attention 
and denied his right to freedom, SULLIVAN pleaded "guilty" to 
Count One of the indictment, and appellant SCHOENBERGER joined 
in the plea of "guilty" to Count One of the indictment. 

Manifesting the coercion existed on both defendants 
and the prearranged promises to induce these "guilty" pleas, 
SULLIVAN's bail was immediately reduced to $1500.00, forthwith 
posted, and SULLIVAN was released to return home for medical 
treatment. The matter was adjourned for SgneRAGE of both 
defendants. | 

On March 20, 1959, the date set for sentence, defendant 
SULLIVAN appeared and moved to withdraw his Meuilty" plea upon 
the ground that it had been involuntarily tnt aeonaeds that it 


was not his free and willful act and that he was too ill to 


realize that he was pleading "guilty" when he was not guilty. 
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Mr. Justice CURRAN granted SULLIVAN's motion and adjourned 


appellant's case for trial. 

On that day appellant JOSEPH SCHOENBERGER could not 
and did not appear before the Court. He could is move to 
withdraw his plea of "guilty" on the same grounds at that time. 
SCHOENBERGER was then incarcerated on a misdemeanor charge in 
the Monroe County Penitentiary at Rochester, New York, 

Proceedings against appellant SCHOENBERGER were 
adjourned, and upon proof of incarceration in the pentitentiary, 
appellant SCHOENBERGER's bond was forfeited and a bench warrant 
issued. : 

In the interim, April 27, 1959, appellee, THE UNITED 
STATES OF AMERICA, moved to dismiss the indictment against 
SULLIVAN. The motion was granted and defendant SULLIVAN dis- 
charged. Appellant JOSEPH SCHOENBERGER was then still confined 
to the penitentiary at Rochester, New York. ! 

Appellant was later released from the penitentiary and 
on September 11, 1959 appeared before the District Court and 
wade the identical motion to withdraw his plea of "guilty" 
upon the identical grounds previously urged by ithe defendant 
SULLIVAN. He was represented by the same attorneys, TURCO & 
BOWLES, Esqs., who prosecuted SULLIVAN's motion. The Court 
below denied appellant's motion to vacate his "guilty" plea and 
forthwith sentenced appellant JOSEPH SCHOENBERGER, as JOE ROGERS, 


to serve 8 to 24 months in the United States Penitentiary. 
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Appellant immediately sought to vacate the judgment 
of conviction pursuant to the provisions of Title 18, U. S. Code, 
Section 2255. Appellant avers unequivocally that/ he is innocent 
of the charges against him and that he can prove his innocence 
on trial. Appellant was denied a hearing, and an order denying 


the motion was made by Mr. Justice CURRAN without opinion. 


This appeal is from the order denying the said motion. 


STATEMENT OF POINTS 
POINT I 
IT WAS ERROR FOR THE COURT TO 
DENY APPELLANT'S APPLICATION FOR 
LEAVE TO WITHDRAW HIS PLEA OF 
GUILTY. 
POINT II 
IT WAS ERROR FOR THE COURT TO 
DENY APPELLANT A HEARING ON HIS 
APPLICATION PURSUANT TO SECTION 
2255. 
ARGUMENT 
The transcript of proceedings in the case disclose that 
appellant originally pleaded "not guilty" to the charges in the 
indictment. Thereafter, due to manifest, patent coercion and 
pressure supplemented by promises of freedom through the medium 
of reduced bail to appellant's co-defendant, defendant SULLIVAN 
was induced to change his "not guilty" plea to a plea of "guilty". 


The record then discloses defendant SULLIVAN moved 


the District Court to withdraw his plea of "guilty" as 


expeditiously as possible, and the motion was granted by the 
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Court without question. In fact, the Court agreed and concurred 
that SULLIVAN's plea of "guilty" was not voluntary and was not 
freely interposed in this proceeding. 

However, when appellant SCHOENBERGER, under the 
identical circumstances, at the first opportunity available to 
him sought the identical relief from the Court, the Court refused 
any consideration whatsoever and denied relief to appellant. 

By so doing, the Court had not only denied to appellant 
the inviolate, fundamental right of equality under the law, but 
in addition refused to follow well-accepted rules expounded by 
precedents and opinions of the Courts in similar circumstances. 

Rule 32, Federal Rules of Criminal Procedure, provides 
as follows: 

"(d) Withdrawal of Plea of Guilty. A motion to 
withdraw a plea of guilty or of nolo contendere 
may be made only before sentence is imposed or 
imposition of sentence is suspended; but to 
correct manifest injustice the court after 
sentence may set aside the judgment of conviction 
and permit the defendant to withdraw his plea." 


In the case at bar the motion to withdraw the "guilty" 


plea was made before the imposition of senten. 


In POOLE v. United States, 102 U.S. App. D.C. 71, 


250 F 2nd 396, the Court stated the rule as follows: 


"Leave to withdraw a guilty plea prior to sentence 
should be freely allowed." 


kkkkkk 


"The order of the District Court denying relief 
under Section 2255 must be reversed and the cause 


remanded to the District Court with directions to 
vacate the judgment of conviction. ***" 


In the POOLE case (Supra) the identical procedure to 
obtain relief was adopted as is present in the case at bar. 


In KERCHEVAL v. UNITED STATES, 274 U.S. 220, the 
following rule was stated: 
"Qut of just consideration for persons accused of 
crime, courts are careful that a plea of guilty 
shall not be accepted unless made voluntarily after 
proper advice and with full understanding of the 
consequences. *** But, on timely application, the 
court will vaéate a plea of guilty shown to have 
been unfairly obtained or given through ignorance, 
fear or inadvertence, ***" 


"The court in excercise of its diseretion will 
permit one accused to substitute a plea of not 
guilty and have a trial if for any reason the 
granting of the privilege seems fair and just." 
In the case at bar, the record demonstrates without 
question that the right to appellant to substitute a plea of 
"not guilty" and have a trial is dictated by legal, moral and 
ethical standards. The "guilty" plea was induced by events and 


an atmosphere tantamount to coercion and imposition. What was 


manifest justice to appellant's co-defendant SULLIVAN should be 


equally applicable to the appellant in his application for relief. 

Stripped of verbiage, the only apparent basis for the 
Court denying relief to appellant is predicated uipon alleged 
unavailability of a government witness when appeltant made his 
motion for relief. However, it is axiomatic that the availability 
ee garewaen: witnesses should be immaterial in consideration 


or the legal fundamental rights of the appellant, in the absence 


of dilatory tactics chargeable to appellant. 


Accordingly, in the light of the established authorities, 
| 


the Court should have granted appellant's application to substitute 
a "not guilty” plea. 

It is axiomatic and needs no citation of authority 
that the right to withdraw a plea of "guilty" is discretionary 
with the Court. However, applying the principles expounded by 
the applicable cases to the facts at bar, justice dictates that 
this motion should have been granted. The denial thereof was 
patent error. 

With respect to the refusal of the Court to grant 
appellant a hearing on his application made pursuant to 
Title 18, U.S. Code, Section 2255, the applicable provision 
of the section provides: | 

"Unless the motion and the files and records of 

the case conclusively show that the prisoner is 
entitled to no relief, the court, shall cause 
notice thereof to be served upon the United States 
Attorney, grant a prompt hearing! thereon, determine 
the issues and make findings of fact and con- 
clusions of law with respect thereto." 

In this case, the record of proceedings discloses that 
after the motion made to vacate appellant's "guilty" plea on 
December 28, 1959, thereafter, on January 4, 1960 Judge CURRAN 
referred the motion to the United States Attorney for reply, 
thereby causing "notice thereof to be served upon the United 


States Attorney, ***", 


Accordingly, pursuant to the express provisions of 
statute, when the matter was referred to the United States 
Attorney for reply, and a reply served by the United States 
Attorney, it became mandatory for the Court to Mick grant a 
prompt hearing thereon,***". No such hearing was granted. 

Examination of the proceedings in che ‘case at bar 
negates on its face any conclusion that Sevan should summarily 
have been denied the right to a hearing. In fact, the proceedings 
on their face disclose the inexorable right of appellant to a 
prompt hearing. | 

Under these circumstances there was patent failure of 
compliance by the District Court with the provisions of 
Section 2255. The length of time between the naking of the 
motion on December 29, 1959 and the determination by Judge CURRAN 
on February 5, 1960 coupled with the referral of the motion for 
reply to the United States Attorney is indicative that there 
were reasonable grounds for the motion, and the summary denial 


without a prompt hearing as required by statute was in error. 


CONCLUSION 


The order of the District Court denying appellant's 


motion to vacate and set aside the judgment of conviction entered 
upon appellant's plea of "guilty" to Count One of the indictment 
should be reversed and this cause remanded to the District Court 
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with directions to vacate the judgment of conviction against 


appellant and grant appellant a trial. 


Respectfully submitted, 
SAMUEL INTRATER, Esq. 
1010 Vermont Avenue, N.W. 
Washington 5, D. C. 


Attorney for Appellant 


Of Counsel: 


EDWARD S. FRIEDLAND, Esq. 
475 Fifth Avenue 
New York 17, N. Y. 
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DOCKET ENTRIES 


NOTICE OF APPEAL 


la 
INDICTMENT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled June 26, 1958, Sworn in on July 1, 1958 
$ Criminal No. 741-58 
v. 3 Grand Jury Wo. Orig. 
John B. Sullivan : False Pretenses 
Joe Rogers : (22 D.C.C. 1301) 
also known as Joe Brooks $ Embezzlement 
also known as Joseph Schoenberger : (22 D.C.C. 1202) 


Grand Larceny 
(22 D.C.C. 2201) 


The Grand Jury charges: 


On or about February 14, 1958, within the District of Columbia, John B. 


Sullivan and Joe Rogers, also known as Joe Brooks, also known as Joseph 


Bto John H. Collins: | 


That there was drilling upon land adjacent to his leased property in 
irtaos County, New Mexico, and that as a result his leases were automatically 
avery valuable; and that they, John B. Sullivan and Joe Rogers, also known as 


mJjoe Brooks, also known as Joseph Schoenberger, were agents of Crude Oil 


ndustries, and were authorized to sell to the said John H. Collins ten for- 


This was not true and John B. Sullivan and Joe Rogers, also known as 

a 
mJoe Brooks, also known as Joseph Schoenberger, knew it was not true, but 
ohn H. Collins, believing it to be true and relying upon it, on or about 


webruary 14, 1958, within the District of Columbia, delivered and caused to 
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| be delivered to the said John B. Sullivan and the said Joe Rogers, also known 
S Joe Brooks, also known as Joseph Schoenberger, $1,829.00 in money, the 
| money and property of John H. Collins. 


SECOND COUNT: 


On or about February 14, 1958, within the District of Columbia, John B. 


MSullivan and Joe Rogers, also known as Joe Brooks, also known as Joseph 
| pchoenberger , wrongfully converted to their own use and fraudulently took and 
Msecreted with intent to convert to their own use, one thousand eight hundred 
Bbc twenty-nine dollars in money, ot the money and piepenty of John H. Collins, 
ich money and property had come into the possession and under the care of 
ohn B. Sullivan and Joe Rogers, also known as Joe Brooks, also known as 
oseph Schoenberger, by virtue of their employment as agents, clerks and 
: bervants of John H. Collins. 
Bre rrp COUNT: 
: On or about February 14, 1958, within the District of Columbia, John B. 
Bullivan and Joe Rogers, also known as Joe Brooks, also mows as Joseph 
Bschoenberger, stole the property of john H. Collins of the value of about 


MS1,829.00, consisting of $1,829.00 in money. 


OLIVER GASCH 
Attorney of the United States in 
and for the District of Columbia 


mp TRUE BILL: 


NOTICE OF MOTION AND AFFIDAVITS 
be R. 


PLEASE TAKE NOTICE that upon the annexed petition of JOSEPH SCHOENBERGER 
erified the 9th day of December, 1959, the affidavit of EDWARD S. FRIEDLAND 
| Bworn to December 28, 1959, the affidavit of JOHN B. SULLIVAN, sworn to 
lovesber 30, 1959, the transcript of the proceedings of the defendant JOSEPH 
SCHOENBERGER on file in the above entitled proceeding, the exhibit hereto 
annexed and upon all of the pleadings and proceedings heretofore had herein, 
he undersigned will move this Court at a Motion term thereof, to be held at 
he United States Courthouse in the District of Coluubia, Washington, D.C. on 
e llth day of January, 1960 at 10:00 o'clock in the forenoon of that day or 
hs soon thereafter as counsel can be heard for an order venting and setting 


meside the judgment of conviction of the defendant JOSEPH ROGERS also known as 
3 TOSEPH SCHOENBERGER entered the 1lth day of September, 1959 and granting the 
Hefendant leave to withdraw his plea of guilty to Count One of the indictment 
erein and granting the said defendant a trial of the charges contained in 
e indictment, 
And for a further order directing that a hearing be held on the allega- 
| tions contained in the annexed petition of the defendant JOSEPH SCHOENBERGER 


bnd for an order upon such hearing vacating, setting aside and annulling the 


m@ijudgment of conviction and sentence of said defendant on September 11, 1959 


pon the following grounds: 


The defendants plea of "guilty" to Count I of the indictment was 
not freely and voluntarily given, but was the result of coercion 
and intimidation of the defendant created by the situation be- 
fore the Court and the Court's actions in connection therewith. 


The defendant was denied a fair and impartial right to trial and 
was improperly denied rights accorded to a co-defendant under 
identical circumstances in connection with the same indictment 
before the Court. 
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The Court record is patently defective and incomplete and 
barred the defendant JOSEPH SCHOENBERGER from his statutory 
right of appeal from the ruling of the Court which allegedly 
denied defendant's application to withdraw his plea of guilty 
to the charge in the indictment. 


The defendant was not properly represented by counsel and was 
improperly denied the right to counsel of his own choice. 


The United States attorney procured the indictment improperly 
and in violation of law. 


The United States attorney has suppressed from the Grand Jury 
and concealed from the Grand Jury facts and documents in his 
possession which would have exculpated the defendant JOSEPH 
SCHOENBERGER from any criminal responsibility for the acts 
charged in the indictment herein. 


7. The defendant was denied his constitutional rights of due 
process of law in the conduct of the proceedings before the Court. 


And for such other and further relief as to the Court may seem just and 
oper in the premises. 


Yours etc, 
a 


meecember 28, 1959 


EDWARD S. FRIEDLAND 
Attorney for Defendant 
JOSEPH SCHOENBERGER also known as 
JOSEPH ROGERS — 
475 Fifth Avenue 
New York 17, N.Y. 
U.S. Attorney 
Washington, D. 


PETITION 


4 THE JUDGE OF THE UNITED STATES DISTRICT COURT 
MOR THE DISTRICT OF COLUMBIA 


The petition of JOSEPH SCHOENBERGER respectfully alleges: 
| 


FIRST: Your petitioner is the defendant in the above proceeding and 
ie. presently confined to the Federal Penitentiary at Washington, D. C., 
ter allegedly pleading guilty to a charge of false pretences and being 


entenced to serve from (8) eight to twenty-four (24) uonths. 
I 
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SECOND: Your petitioner makes this application sereuent to Title 28, 
Maited States Code, Section 2255 and hereinafter sets forth the cause or 
. etense of his present imprisonment or restraint according to his best 
! nowledge, information and belief. 

THIRD: Heretofore, and in February 1958 an indictment was returned by 
! he Grand Jury to this Court charging your petitioner and Losdetendant JOHN B. 
: IVAN with crime of obtaining money under false peatences: 

FOURTH: Thereafter and in August 1958 a superceding indictment was re- 
| urned by the Grand Jury in this Court charging your Setitioner and co-defend- 
mt JOHN B. SULLIVAN with the crimes of obtaining money by| fale pretences, em- 
fpezzlement and grand larceny. Your petitioner was arrested, held to answer 


mhe charges in the indictment, pleaded not guilty and was released on bail 


mending trial of the charges in the indictment. 


FIFTH: Thereafter, and on or about January 28, 1958 this case was moved 


or trial and your petitioner was directed to appear with the co-defendant 
| OHN B. SULLIVAN for trial. i 
i SIXTH: On January 28, 1958 co-defendant JOHN B. SULLIVAN was ill and 
onfined to his bed and home. He was suffering from a severe gastro-intestinal 
gPisorder causing great discomfort and physical distress and a Doctor's certi- 
‘icate, sworn to before a notary public, was submitted on his behalf requesting 
adjournment of the trial. 
SEVENTH: On January 28, 1958 your petitioner appeared before this Court 
With petitioner's attorneys ready for trial and again reiterating and protest- 
g my innocence of the charges in the indictment. The Court, apparently dis- 
pgarding my position, refused to sever the trial of this weeion. but on applica 


ion of the United States Attorney, designated a medical doctor, DR. JOSEPH T. 


BicGINN, of Brooklyn, New York to examine the co-defendant JOHN B. SULLIVAN to 
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mascertain if he was physically fit and able to stand trial, The case was 
| 


fpostponed without my consent and over my protestations to January 29, 1959 

en a telegram was received from DR. McGINN advising that co-defendant JOHN B. 
ASULLIVAN was ill but was physically able to stand trial with medical super- 
Byision. Upon receipt of this advise, the Court forthwith forfeited co-de- 
Hendant JOHN B. SULLIVAN'S bail, issued a warrant for his immediate arrest, 
and the United States Marshals were instructed to forthwith arrest and pro- 
Fruce SULLIVAN before the Court to stand trial. 
EIGHTH: I am advised that on January 31, 1959 United States Marshals 
: isited the home of JOHN B. SULLIVAN in Brooklyn, New York, found him con- 
iGined to his bed and forcibly removed him to the United States District 
| ourt for the Eastern District of New York where he waived! renoval proceed- 
mings. He was taken in custody of the United States Marshals to the peniten- 
Miary dn Washington) D; .- and placed th-the Hospital. 

NINTH: On February 2, 1959, after co-defendant JOHN 3. SULLIVAN had 
been in jail in the hospital suffering severe pain and under constant medi- 
al supervision, he appeared before the United States Commissioner and at 

| he request of the United States Attorney, bail was fixed in the sum of 
Iss 000.00, which co-defendant JOiN 8. SULLIVAN protested ie was unuble to 
raise. He was then returned to jail and custody and on February 2, 1959 
| as again brought before this Court. At this time I appeared before the 
ourt with my co-defendant JOHN B. SULLIVAN. | 

TENTH: It was apparent at that time that JOHN Bb. SULLIVAN was suffer- 
ing severe physical pain and discomfort, was unable to obtain bail to se- 
l.. re his release, and was in fear of being returned to the jail and to the 


Hospital under custody, being deprived of the services and care of his 


amily and his family physician. As a result of this situation co-defendant 
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OHN B. SULLIVAN agreed to plead guilty to Count One of the indictment. 
Rac that time I was advised that SULLIVAN would be used as witness against me. 
Because he was in severe pain and suffering extreme discomfort and physical 
Riicteeas, co-defendant SULLIVAN told me that he was pleading guilty solely 
o obtain a reduction in his bail and he advised me that unless I pleaded 

ilty he would be forced to testify against me so that he could get home 
and secure proper medical attention to alleviate his distress. 


ELEVENTH: I was placed in the dilemma of being confronted with testi- 


told me that he would do anything to secure his immediate release on bail 


o he could obtain medical attention and alleviate his physical distress and 


discomfort, even to the extent of testifying against me for this purpose. 
Btn the face of this dilemma I interpose a plea of guilty to Count One of 
mthe indictment as did my co-defendant SULLIVAN and the proceeding was then 


fadjourned for sentence. 


TWELFTH: The most significant and glaring fact indicative of the pres- 


ure and tactics exerted upon co-defendant JOHN B. SULLIVAN to interpose a 
euilty plea was the fact that his bail was forthwith reduced from $5,000.00 

o $1,500.00 as soon as he changed his plea from not itlty to guilty. The 
B inducement offered him to change his plea was not predicated upon a plea 
voluntarily and freely interposed as an admission of guilt but was solely 
Eby way of inducement so that co-defendant JOHN B. SULLIVAN could secure his 
atelease and thereby obtain the medical attention which he xe being deprived 


Mof at that time. 
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THIRTEENTH: After co-defendant SULLIVAN had secured appropriate 

pPdical attention and relief and when his reasoning was ere beclouded by 
sical suffering distress and pain, he appeared before the Court on March 

im), 1959, moved to withdraw his plea of guilty, claiming that it had been 

D cerposed under stress of physical pain and discomfort and the Court per- 

Betted his plea of guilty to be withdrawn and entered a not guilty plea on 

3 behalf. 

FOURTEENTH: Petitioner and SULLIVAN had agreed and undertook to make 
“identical motion to withdraw the guilty pleas which had been interposed 
edicated upon the identical grounds: namely that the guilty pleas had 
| ben interposed under circumstances which were tantamount to coercion and 
timidation rather than free and voluntary acts. However on March 20, 1959, 
en co-defendant SULLIVAN moved the court towithdraw his plea of guilty, 
Ptitioner was confined at Monroe County Penitentiary in Rochester, New 


brk and was unable to make the appropriate motion at that time. Petitioner 


| id not appear before the court and the court was advised of these facts. 


e FIFTEENTH: After petitioner was released from the Monroe County 
| pnitentiary at Monroe, N. Y. and appeared before this Court on September 11, 
859, petitioner made the identical motion to this Court t6 withdraw petitioners 
lea of guilty and to plead not guilty predicated upon the identical grounds 
mS were by co-defendant JOHN B. SULLIVAN and predicated upon the identical 
Acts. The said motion was summarily denied by the Court without reason 
opinion and petitioner was forthwith sentenced to secze a term of (8) 
ght to (24) twenty-four months in the Federal Penitentiary. Petitioner is 
tesently confined to the penitentiary at Washington, D. C. 


SIXTEENTH: The case against co-defendant JOHN B. SULLIVAN has never 
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Been tried and on April 27, 1959 a motion was made by the United States 
Attorney to dismiss the indictment against co-defendant SULLIVAN and this 
Bpotion was granted by the Court and co-defendant SULLIVAN was discharged. 
Petitioner however is presently serving a sentence on the identical charges 


Mfor the identical crime in which co-defendant JOHN B. SULLIVAN was charged 


Band petitioner were allegedly acting in concert in allegedly committing the 


rimes charged in the indictment. Co-defendant SULLIVAN is now free with no 
B charges pending against him and petitioner is presently serving time in the 
Irederal Penitentiary for the same admitted acts. 
: SEVENTEENTH: A more manifest, inequitable and unconscionable result 
| gould not be presented under identical circumstances wherein co-defendants, 
acting in concert, protesting innocence throughout have been accorded dif- 
: ferent treatment to the end that one defendant is absolved of any wrong doing 
Mwhereas complete and final punishment is meted solely upon the other defendant 
| involved. 

EIGHTEENTH: Petitioner has protested innocence of any complicity or 

Bgvilt of the charges contained in the indictment even to the extent of pro- 
| testing to the probation officer before the probation report was submitted 
to the Court. The Court disregarded the fact that petitioner has protested 
| ‘that the guilty plea was the result of coercion at all times, disregarded the 

probation report where petitioner has protested innocence of the charges 
| contained in the indictment and summarily sentenced petitioner to the Federal 
7, 
| Penitentiary in spite of the fact that petitioner never freely or voluntarily 
! pleaded guilty to the charges in the indictment and still protests innocence 
fl.and readiness and willingness to stand immediate trial Gal the charges con- 


tained in the indictment herein. 
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NINTEENTH: Petitioner respectfully submits that the boare improperly 
Benied Petitioner the opportunity to make an appropriate mhtion to withdraw 
he plea of guilty previously interposed to this indictment. On September 11th, 
| 959 petioner attempted to advise the Court of petitioners application to 
ithdraw the guilty plea and attempted to relate to the Court the facts 
at had been transpired with reference to the Sullivan Motion. Succinctly, 
| etitioner and Petitioners attorneys attempted to relate tp the Court the 
| acts upon which my motion to vacate my guilty plea was predicated, but the 
: ete would not entertain the motion, listen to any wtatensnt of facts, allow 
a attorneys to make any statement to the Court or make a record complete 
3 efore the Court, and without any apparent reason summarily dismissed the 
Motion to withdraw my guilty plea without listening the basis upon which the 
Motion was made. The record before the Court will disclose that no moving 
| apers were submitted to the Court nor would the Court permit any facts to 
| e set forth in the record before the Court upon which to predicate my motion 
! © withdraw my guilty plea. The Courts action was tantamount to dismissing 
motion and denying me the right to make my motion to withdraw my plea of 
Muilty. 
TWENTIETH: Petitioner respectfully urges the grounds for this application 
Ms set forth in the moving papers. In addition the annexed affidavits of 
BtoRMAN S. BOWLES and JOHN B. SULLIVAN are submitted in support of this ap- 
Biication to attest to the facts. A hearing will readily disclose that the 
Facts set forth in this petition can be irrefutably established and it is 
espectfully submitted that these uncontraverted established facts dictate that 


is motion be this proceeding. | 


TWENTY-FIRST: Grounds of this application as well as the facts upon 


lla 
hich they are based will be presented seriatim herein. 

GROUND I 
THE DEFENDANT'S GUILTY PLEA 
WAS NOT FREE OR- VOLUNTARY 
BUT THE RESULT OF COERCION 
AND _INTIMIDATION 

if Defendants SCHOENBERGER and SULLIVAN were jointly indicted originally 


Min February 1958, and later reindicted in August 1958 by superceding indict- 


Throughout all proceedings in both indictments and continuing up to the 
imposition of sentence on defendant SCHOENBERGER, both defendants have re- 
fecatedly, publicly protested their innocence of the crimes charged in the 
Boriginal indictment and in the superceding indictment. 
Both defendants pleaded not guilty to both indictments. Defendant 
ULLIVAN voluntarily made full disclosure of all facts involved in the trans- 
faction and offered in writing to waive immunity and testify before the 
rand Jury. | 
q However both SULLIVAN and petitioner were forced to plead guilty due 
Heo the following circumstances, in which petitioner was innocently yet 
Fairectly involved. i 
f On January 27th, 1958, when this case was called for trial, SULLIVAN 
as ill, confined to bed and home in Brooklyn, New York. His attorneys, 
frurco & BOWLES, Esqs. submitted a verified doctor's statement attesting to 
ithe fact that he could not appear and proceed to trial eocauas of illness. 
Upon application of the United States Attorney the case was adjourned 
Band DR. McGINN was designated by the Court to examine SULLIVAN and report 


Ric he could stand trial. 


On January 29, 1959 DR. McGINN telegraphed that SULLIVAN was sick, and 


| onfined to his home but tuat in his opinion he was physically able, from a 


pedical point of view, to stand trial with proper medical supervision. 


| 
LIVAN's doctor attesting to SULLIVAN's illness. His medical opinion and 
onclusion that SULLIVAN could stand trial with proper medical supervision 
tid not coincide with SULLIVAN's physician's conclusion that it was not 


On the basis of this report and in spite of the conflicting medical 


ig i 
ppinions and conclusions, SULLIVAN's bond was summarily forfeited, a bench 


arrant for his arrest was issued and he was arrested while in bed at his 
fome in Brooklyn, brought to Washington, D. C. in the custody of United 
ates Marshals. He was immediately lodged in the prison hospital. The 


konstant suffering requiring hypnotic and narcotic drugs. 
1° I 
The records of the prison hospital will show that he was violently 

Bick throughout all of the time of his confinement, suffering excrutiating 


bain and requiring constant medical attention and treatment. 


On February 2, 1959 SULLIVAN was brought before the United States 


It is pertinent for the Court to be apprised of the fact in February 
H > 


1958 this Court was advised that SULLIVAN could not make bail of $5,000.00 


fin Washington, D. C. For this reason bail has been reduced to $1,500.00. 


ejxing bail of $5,000.00 was tantamount to remand of SULLIVAN without bail. 
During this time, I appeared before the Court ready for trial. My 


mBttorneys will testify that I never acknowledged guilt, was ready for trial 


nd I never agreed to plead guilty. However, the Court's apparent displeasure 
| 


of being allegedly imposed upon by SULLIVAN was not only self-evident as 


meppears in the minutes, but it also had the effect of visiting upon me the 
court's disapproval of SULLIVAN's actions. This Court took the position 

that trial of this proceeding was to begin forthwith, in spite of SULLIVAN's 
BE onfinement to the prison hospital, and in spite of his apparent pain and 
Msuffering and remand in high bail. 

° SULLIVAN, on the other hand, appeared before the court on February 2, 
1959, in custody, without being able to make bail, and suffering excrutiating 
bain and discomfort. He was under sedation and hypnotic drugs and under 
payere physical and mental stress. 

SULLIVAN told me that he was going to take the shortest way out. He 
agreed to plead guilty, although he was not guilty and I was not guilty. 

e stated that by pleading guilty he was promised his bail would be reduced 
so he could go home and get necessary medical treatment. He said he would 
Say anything irrespective of truth, just to obtain reasonable bail to go 

ome and get medical attention. He said he was being subjected to such 
torture that he would commit suicide if he could not get proper treatment. 
re I was faced with the situation that duress and coerdion were practiced 
on my co-defendant to force a guilty plea out of both defendants. 

SULLIVAN was motivated by pain and suffering and I was faced with the 
i situation of the Court's displeasure being visited on both defendants and 
| the possibility of SULLIVAN being forced to testify against me particularly 
Bivhen he stated that he would testify to anything to escape his torture. 
After hurried consultation with SULLIVAN, against our attorneys advice 


and against my wishes, we both pleaded giilty to Count I of the indictment 


In apparent recognition by the Court for this result, SULLIVAN's bail 
yas reduced to $1,500.00 and he was released to return heme and obtain 
ecessary medical treatment. : 

Petitioner, on the other hand, was left with a plea of guilty although 
still protested I was not guilty. My attorneys will attest to the fact 
Phat I have always protested that I was not guilty of chal erin charged in 

his indictment. SULLIVAN likewise will attest to this fact. 

When SULLIVAN recovered from his attack, petitioner and SULLIVAN met 
pnd agreed to continue to act jointly in this matter. We agreed to make 
foint application to the Court to withdraw our guilty pleas, plead not 
builty, and go to trial. ! 

> Thereafter, we consulted with our New York attorney EDWARD S. FRIEDLAND, 
sq. of 475 Fifth Avenue, New York, N. Y. who originally appeared before 

his Court in this matter and MR. FRIEDLAND had always advised that we plead 
ot guilty and advised us to jointly move to withdraw our guilty pleas. 

The case was set for disposition on March 20, 1959. At that time 


EULLIVAN appeared before the Court and made his application to withdraw 


is plea of guilty and plead not guilty to the indictment, upon the ground 


hat it was not freely and voluntarily given. This motion was granted by 


e Court forthwith and the case was set for trial. 
As was previously stated, on that date, I was confined in Rochester, 
ew York and could not appear to make application to withdraw my guilty plea. 
: LIVAN's motion to withdraw his plea of guilty was granted. 
It was known, understood and arranged by my attorneys to make the same 


motion on my behalf as soon as I could appear before the Court, based upon 


e same grounds, and the identical circumstances and that SULLIVAN and 
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Bpetitioner would thereafter proceed with the trial. 

On September 11, 1959, I appeared for the purpose of Withiveying my 
plea of guilty aforesaid, I was forthwith sentenced by the Court. My 
B8pplication to withdraw my plea of guilty was summarily denied without 
Beason. The order of the Court in connection with these proceedings does 

ot disclose any such motion being made by me nor is there any record of 
| i 
Bthe denial by the Court. 

However, I respectfully submit that my plea of guilty was not freely 
Mand voluntarily given, but was result of coercion and intimidation created 
by the SULLIVAN situation aforesaid. 

The Court recognized in SULLIVAN's case that the plea was entered 
Bicongfully but the Court refused to recognize that I was subjected to the 
: same inequitable situation. 

i. I have protested to my attorneys and to the probation officer that I 
: was never guilty of the charges in this indictment and that I pleaded guilty 
solely because of the SULLIVAN situation. : 


I therefore respectfully submit that in good conscience and justice 


my plea of guilty herein should not be permitted to stand. My co-defendant 


! has been completely absolved and exonorated of any criminal responsibility 

and I am now incarcerated under the same facts. I respectfully submit 

Bhat my situation is identical with that of my co-defendant SULLIVAN. We 

Bacted together in the transactions involved herein. It is inequitable and 

Bimproper for this Court because of legal technicalities to order imprison- 

| ment for one of two defendants who were situated in identical circumstances 
and jointly involved in the charges in the indictment. There can be no 


: question that my plea of guilty was not freely given and has always been 
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| | 
mprotested as such. I therefore respectfully pray that my plea of guilty 


be forthwith set aside and that I be permitted to enter a plea of "not 
ilty' to the charges in the indictment. 
GROUND II 
PETITIONER WAS DENIED A 
FAIR AND IMPARTIAL RIGHT 
TO TRIAL AND DENIED RIGHTS 
GRANTED CO-DEFENDANT UNDER | 
IDENTICAL FACTS AND CIRCUMSTANCES 
it has been heretofore pointed out petitioner and SULLIVAN were 
| jointly charged with the crimes alleged in the indictment |herein, We 
acted in concert at all times before this Court, entered identical pleas 
nder identical circumstances and our respective rights were fixed by the 
| Court including bail, adjournments and the like on an identical basis. 
On February 2, 1959 we both acted in concert changing our respective 
ples under identical circumstances. | 
However, on March 20, 1959 I was unable to appear before the Court. 
Although we had by agreement undertaken to withdraw our respective pleas 
pf guilty and plead not guilty, due to my inability to appear on March 20, 
| 1959, SULLIVAN moved to withdraw his plea and this motion was granted by 
: the Court. Thereafter I appeared before the Court on September 11, 1959 
and attempted to make the identical motion based upon the identical facts 


and the identical circumstances. The motion was sumnarily denied by the 


m Court without reason or basis in law or in fact. 
a. 


“ I respectfully submit that there was no basis whatsoever for the Court 


Bto deny me the identical rights and privilages that were granted my co- 
defendant SULLIVAN in identical circumstances. 


SULLIVAN was given the right to trial whereas I was denied the right 
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Mto trial. SULLIVAN is now free whereas I am presently incarcerated. Our 
participation and involvment in the charges in the indictment and our 


subsequent position before this Court was always on an identical basis. 


mto trial is manifestly inequitable, unjust and a denial of my right to an 
puper cial trial in this proceeding. 
GROUND III 

THE COURT RECORDS 

ARE PATENTLY IN- 

SUFFICIENT IN LAW 

Examination of the papers on file in this Court and particularly the 

order of this Court which finds me guilty sentences me to| an imprisonment 
! contains no reference whatsoever to my application to withdraw my plea of 
guilty and to plead not guilty to the charge in the indictment. The record 


Mis completely void of any such application dehors the stenographer's 
me 


im minutes. 


Under these circumstances it is respectfully submitted that I am 


relegated to this application, for recognition and review of the situation 


' 
mwherein my plea of guilty was entered against me. 


My attorney advises that there is no authority in Law for any right 
| 


of appeal from a guilty plea to the indictment. Motion to withdraw my plea 
as never entered on the rcords of proceedings on file in this case. I 
therefore respectfully submit that such Court records are patently 

| 


Ml ticfective and a violation of my Constitutional rights inasmuch as they 


have denied to me my right of review of the proceedings before this Court. 
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GROUND IV 
PETITIONER WAS NOT ADEQUATELY 
OR PROPERLY REPRESENTED BY 
COUNSEL 
In the course of these proceedings petitioner and SULLIVAN jointly 
etained TURCO AND BOWLES, ESQS. as our attorneys. 
: Throughout these proceedings we had both consulted with and had been 
dvised by EDWARD S. FRIEDLAND of 475 Fifth Avenue, New York, New York who 
ad appeared before this Court in connection with this ani other matter. 
He had represented us in connection with the claim of the complainant 
IDR. COLLINS since the inception of this matter. When he appeared before 
his Court he was advised that local counsel must appear of record as 
required by the rules of the Court. 
When SULLIVAN's bail was forfeited in this Court beckase of alleged 
false statements and representations to the Court as to his illness in 
equesting an adjournment, we both entered a plea of guilty based upon 
the expediency of this situation rather than the truth of the facts and 
pur guilty or innocence in this matter. At that time we acted contrary 
to advice of our attorneys. 
Thereafter, as has been heretofore pointed out, on March 20, 1959 I 
was unable to appear before the Court. SULLIVAN made his motion to 
withdraw his plea of guilty. 


This created a situation of an impasse and our attorneys, TURCO AND 


OWLES, ESQS. were obliged to withdraw on behalf of SULLIVAN because at 


that point the defendants interests were conflicting. SULLIVAN was forced 


o obtain other counsel at that time. 


19a 


In spite of this patent situation wherein SULLIVAN and petitioner 
always acted in concert in all matters before the Court the withdrawal of 
| URCO AND BOWLES, ESQS. from SULLIVAN's case put me in the position of 
| having representation by attorneys who were opposed to my co-defendant 
MSULLIVAN. SULLIVAN was acting jointly with me in the defense of these 
charges, actively aiding and assisting in refuting the allegations made 
¢ 
against me. This placed the burden upon me to rectify the incongruous 
situation between our respective counsel. 

» I respectfully submit that this situation was created only by reason 
of my inability to appear before the Court on March 20, 1959, As a result 
was left with a plea of guilty and I was not permitted representation 

by counsel of my own choice. TURCO AND BOWLES, ESQS. were my Washington 
attorneys. My counsel and attorney throughout the course of these pro- 
ceedings was EDWARD S. FRIEDLAND, ESQ., counsel for both MR. SULLIVAN and 
myself. The situation of inconsistent please of the co-defendants in this 
proceeding make our positions as co-defendants mutually exclusive and 
antagonistic to each other, forced new counsel to be retained and necessitated 
‘abatement of counsel's advice until SULLIVAN's plea and Le plea were made 

© consonant with each other. The Court denied me the right to rectify the 
erroneous plea of guilty entered on my behalf, with the peoute that I could 
not be properly represented by EDWARD S. FRIEDLAND who Mas advising 
SULLIVAN in this matter. : 

x I respectfully submit that in the course of these proceedings I was 


‘not represented by counsel of my own choice. I was denied the right to 


of 
hoice/counsel of EDWARD S. FRIEDLAND, ESQ. of 475 Fifth Avenue, New York, 
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to 
New York and was denied the right to counsel frepresent me; and SULLIVAN 


jointly as attorney of record in these proceedings. 
GROUND V 
THE INDICTMENT WAS 
ILLEGALLY AND IM- 
PROPERLY OBTAINED 
IN THE CASE AT BAR 
x The original indictment in the case at bar contained one count charging 
the petitioner and SULLIVAN with false pretenses. This indictment was 
pbtained in February 1958. 
. After SULLIVAN had pleaded to this indictment and I had made arrange- 
ments to appear and plead to the indictment, the United States Attorney, 
ithout cause or justification and without any new evidence of any kind, 
esubmitted this matter to a new Grand Jury for the sepvese and deliberate 
purpose of obtaining additional charges in the indictment based upon the 
ame facts and evidence. 

Succinctly stated, without any new evidence and estas due to apparent 
displeasure of the United States Attorney in obtaining a one count indict- 
MERE the United States Attorney disregarded the findings and return of 
the original Grand Jury and resubmitted the tgedtical facts to a new 
Grand Jury to obtain additional charges of additional etnies 

Petitioner respectfully submits to this Court that the United States 
Attorney acted outside his authority in disregarding the actions of the 
priginal Grand Jury in the first instance, and in Sdeubat tae this matter to 
a new Grand Jury based upon the identical evidence which was present before 


the Grand Jury in the first instance. 


The United States Attorney should not be authorized, permitted or 
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sanctioned in utilizing Grand Juries for his own purposes in derogation 


bf the rights of defendant's involved in such proceedings. 
bs 


The function of the Grand Jury has been invaded by the United States 


Kttorney who has utilized the office of the Grand Jury for his own purposes 


yhen denied by a prior Grand Jury in the form of the indictment returned. 
The action of the United States Attorney is patently illegal and 

improper and should not countenance by this Court. The giperseding 

Hndictment is void under these circumstances for it is a aviey of a 


prior Grand Jury's actions based upon identical evidence before both 


rand Juries. 


GROUND VI 
A UNITED STATES ATTORNEY 
HAS SUPPRESSED AND CONCEALED 
FROM THE GRAND JURY FACTS, 
DOCUMENTS AND EVIDENCE WHICH 
WOULD EXHONORATE AND EXCULPATE 
PETITIONER=DEFENDANT HEREIN 
When the original indictment was returned in the case at bar, 
SULLIVAN pleaded not guilty and immediately offered to reveal all pertinent 
facts in connection with the transaction alleged in the indictment. He 
offered to appear before the Grand Jury. 
A letter to the foreman of the Grand Jury accompanied by voluminous 
Hocuments was forthwith transmitted to the foreman of the Grand Jury. 
Petitioner is advised that this letter. and exhibits were never 
orwarded to the foreman of the Grand Jury and never exhibited to the 
A copy of this letter was forwarded to the United States Attorney. 


our petitioner verily believes that the United States Attorney never 
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Bsubmitted neither the original nor the copy to the Grand Jury for their 
Bp onsideretisn although the letter and the documents Grabses annexed would 
Brave the effect of exculpating both defendants SULLIVAN and SCHOENBERGER 

i all the charges contained in the indictments. 

im. Petitioner therefore respectfully submits that the vesees to the 

oreman of the Grand Jury, a copy of which was at all times in the possession 
pot the United States Attorney, should have been revealed by the United 
Estates Attorney while present before the Grand Jury. ite: action of 
Bsuppression and concealment from the Grand Jury giecabora hes the effect 

Bs nullifying and negating the indictment thus obtained herein. 

GROUND VII 


DEFENDANT WAS DENIED 
CONSTITUTIONAL RIGHTS 


Your petitioner respectfully submits that your petitionse has been 
Bieprived of rights of due process in the conduct of proceedings before the 
Mcourt. Petitioner has not been treated fairly or properly. Petitioner has 
epeatedly protested innocence of any guilt of the charged contained in 
Bthe indictment, but such protestations have been without effect. 

The Court has never taken any steps to safeguard petitioner's right 
ne 

Moe a trial of the charges in this indictment and has in effect refused 
mto recognize petitioner's repeated protestations of innocence and the 
Méact that petitioner never pleaded guilty freely and voluntarily. 
Petitioner respectfully submits that the action of the Court in 


in 


Bordering SULLIVAN held in high bail which he could not make until he 


pleaded guilty while he was suffering accute pain and accute physical 


| distress was a forceful deciding circumstance in precipitating both 
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| SULLIVAN and petitioner into pleading guilty to charges unlawfully and 


improperly. 

| In addition such action had the effect of placing petlttoner in the 
fposition of being subjected to testimony by SULLIVAN whose’ mind was 
distorted by pain and physical discomfort, all of which Has been and is 
attested to by the affidavit of SULLIVAN submitted in support of this 
Seeley: | 

. It is respectfully submitted that fair play and due process of law 
xequire that the defendants in one indictment and in one proceeding before 
the Court be afforded equal rights under equal and identical circumstances. 
‘ Tke record is clear in the case at bar that inequitable and un- 
"conscionable results have been inflicted upon petitioner. | SULLIVAN is 
free. Petitioner is confined to jail under sentence of this Court. The 
facts involved in both situations are identical throughout, SULLIVAN was 
accorded rights properly by this Court. Due process of Law implies equal 
rights with equal protection for all persons before the Couree of the 

° 

United States. 

, It is therefore respectfully submitted that the inequitable situation 
and result obtained in the case at bar dictates and requires that the plea 
of guilty and sentence imposed by this Court be forthwith =e and 
petitioner be granted relief in this proceeding. 


a 


CONCLUS ION 
| 


a Based upon the foregoing recital, petitioner respectfully submits that 


‘release should be granted and petitioner's sentence to the penitentiary 
a | 


vacated. 


A most cogent and impelling reason for this application is predicated 
upon additional facts not before the Court in the first instance. The 

Court would not permit me or my attorneys to be heard and [to present these 
Ffacts. I respectfully submit that the Court's summary action in denying 
yz the right to be heard and forthwith sentencing me to the penitentiary 
was and is a denial of my Constitutional rights. ! 
- Prior to the time I had appeared before the Court eo wacharens my 
aguilty plea and to plead not guilty I visited the complaining witness, 
g DR. COLLINS and discussed the matter of this indictment with him. DR. COLLINS 
ftold me that although he was not satisfied with the Seeaeastien in which 


I was charged with this indictment, the interpretation of the facts which 

ed to this indictment was an interpretation placed by the United States 
J Attorney rather than himself. He advised me that the United States 
PAttorney to whom he related the facts put words in his mouth and mis- 
A construed the facts so as to give them a criminal atmosphere although he 
Hwas under the impression that no crime was committed, | 
i” The transaction in question involved the sale of State issued Oil 
MS Gas Lease Assignments in New Mexico. These Oil « Gas leases are issued 
i by the State of New Mexico and are in effect sovereign state securities, 
f transactions in which are clearly countenanced in law. 

I asked DR. COLLINS if he was disatisfied with his purchase and I 


hOffered to buy back from him the assignments of Oil and Gas leases which 


Hare the subject of this indictment. 


Before I appeared before the Court I negotiated to buy back these 


a 


Bleases. The most significant fact however is that DR. COLLINS insisted 
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mon making a profit on the transaction rather than rescinding the transaction. 


im Ll was obliged to pay more for the leases which I had sold him and for which 
| e | 

I am charged in this indictment with larceny and false pretences, than he 
ad paid for the leases in question. 


The Court can readily see that DR. COLLINS did not and would not 


'g 

rescind the transaction nor would he claim fraud. DR. COLLINS ratified 

: oe confirmed the transaction when he refused to rescind ne transaction 

‘’and when he insisted upon a profit in reselling the leases in question. 

e- I was advised by both DR. COLLINS and by certain officials having 
stants with the Court that by giving DR. COLLINS back his money, the 
ue would permit me to withdraw my plea of guilty and plead not guilty 
without question. My attempt to give him back his money was unavailing 

! and I was forced to pay DR. COLLINS a profit as aforesaid, I respectfully 
submit that I was promised the right to withdraw my guilty plea. I was 
promised I would not receive any jail sentence and I respectfully submit 

that DR. COLLINS' actions in ratifying and confirming the transaction 

| has completely vitiated any criminal acts on my part as a matter of law 


"in this transaction. 

| > Based upon all of the foregoing I submit to this Court that my 
present confinement is unconscionable, unjust, ineauiesble; and a denial 
of justice and fair play. I therefore respectfully aquest that this 
“court forthwith revoke my sentence and vacate my sentence, allow me to 

| plead not guilty all of which is respectfully submitted. 


Dated: 


| “washington, D. C. 
im December 4, 1959 PETITIONER 


(Verified December 4, 1959) 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SS.: 


EDWARD S. FRIEDLAND, being duly sworn, deposes and days: I am an 
attorney at law duly admitted to practice before the Fedéral Bar. 
. 
‘es I have read the annexed petition of JOSEPH SCHOENBERGER, and I 
believe the facts therein stated are substantially eoeeede and true. 
> When I was first retained by MR. SULLIVAN and MR. SCHOENBERGER in 
‘connection with this matter I carefully reviewed all of the facts and 
| circumstances as well as the documentary evidence and the law applicable. 
based upon a careful and exhaustive study of this case, I counseled and 
advised that both defendants plead not guilty and go to trial inasmuch 
a I could not, in good conscience and under any stretch of the imagination, 
“eee that there was any crime charged which was sédecepcable or capable of 
being proved in the light of the documents and other conclusive facts. 
I am advised that this case was prepared for trial, was ready for 
‘trial and TURCO and BOWLES, ESQS., Washington counsel neter counseled 
or advised either defendant to plead guilty to any charges in this 
indictment. I do not believe any plea of guilty would be consonant with 
‘the true facts. I further verily believe that upon any trial, both of 
the defendants would succeed and that the Court would direct that the 
indictment be dismissed, and the defendants be discharged as a matter of 
‘law. I believe any jury would refuse to convict either of the defendants 
hen all of the facts and evidence is revealed to the Court and jury. 


- 


I am advised that the facts and circumstances under which JOSEPH 
a i 


SCHOENBERGER interposed his plea of guilty dictate that in fair administration 


of justice this guilty plea should not be permitted to stand and that he 
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| should be granted relief in this application. 


WHEREFORE I respectfully join in the application of JOSEPH SCHOENBERGER 


lfor the relief prayed for herein. 


/s/___ EDWARD S. FRIEDLAND 


BSTATE OF NEW YORK i+?)? 
BCOUNTY OF NEW YORK) SS.: 


JOHN B. SULLIVAN, being duly sworn, deposes and says: I am one of 


m the defendants named in the above entitled proceeding and make this 


i > 


affidavit in support of the annexed application. 


I have read the annexed petition of JOSEPH SCHOENBERGER and state 


mthat the facts therein contained are substantially true to my knowledge. 
i I am ready and willing to appear in Court and testify in connection 
ith this matter for MR. SCHOENBERGER, if necessary, inasmuch as it is 

| thy firm belief that equal justice should be dispensed in all cases 
a. 


mbefore the Court. 


I submit to this Court that the incongruous result in this case 


Mehould not be permitted to stand as it is patently a travesty on 
a 


ig justice, 


B (Sworn to November 30, 1959) 


/s/___JOHN B, SULLIVAN 
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TRANSCRIPT OF PROCEEDINGS 
on March 20, 1959 


Before Hon. EDWARD M. CURRAN 


APPEARANCES: HAROLD TITUS, Assistant United States Attorney 
JOSEPH C. TURCO and N. S. BOWLES, Esqs., Attorneys 
for Defendant 


PROCEEDINGS 
™ THE COURT: The Rogers case goes over to April 10th. Call the other case, 
: SULLIVAN. 


-_> 


DEPUTY CLERK: JOHN B. SULLIVAN. 


Mm THE COURT: I understand you want to withdraw your plea of guilty, enter 
» 


i a plea of not guilty and go to trial, is that right? 


SULLIVAN: That is right, Sir. 

Pru COURT: Very well then, let him withdraw his plea of guilty and enter 

t a plea of not guilty,Mr. Clerk. 

B, pepury CLERK: JOHN B. SULLIVAN, Criminal 7/41/1958 in which you are charged 
with false pretenses embezzlement and grand larceny, do you 
wish to withdraw your plea of guilty hachistove entered and 
enter a plea of not guilty? 

I do. I was very sick at the time and I want [to change it. 
May I present a praecide withdrawing from the case on behalf 


of myself and Mr. BOWLES? 


| , THE COURT: Yes you may withdraw. You will be notified of your trial date. 
You will have to get other counsel. 
MR. BOWLES: MRS. GLADYS STEWART, who posted cash bond in behalf of 


MR. SULLIVAN. She wishes to surrender him at this time. 


COURT: Whose cash is it? 


MRS. STEWART: My cash. 
THE COURT: You want it, MRS. STEWART? 


MRS. STEWART: Yes. 


THE COURT: Very well, you will have to make your bond. 
» 
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TRANSCRIPT OF PROCEEDINGS 
on September 11, 1959 


BEFORE HONORABLE EDWARD M. CURRAN, United States District Judge, Sentence 
APPEARANCES: THOMAS FLANNERY, Esq., for the Government. 
JOSEPH C. TURCO, Esq., for the Defendant. ! 
PROCEEDINGS 
MR. TURCO: May it please Your Honor, the Defendant Rogers is here for 
R sentence this morning. He would like to withdraw his plea of guilty at this 
| 'cime, and I believe Your Honor ought to grant him that permission. 
He feels that he would rather have his case tried and he has directed 
| ‘us to inform Your Honor that he wants to withdraw his plea. 
THE COURT: That is discretionary with the Court. ! 
MR. TURCO: Yes, Your Honor. Of course, there is some law on it. 

4 I have the case of Poole against the United States. That is reported 
in 250 Fed. at page 396 which, Your Honor, states in substance. I will 
read it. The trial court erred when it denied appellants request to 
withdraw his plea of guilty. Leave to withdraw a guilty plea prior to 
sentence should be freely allowed as we said in MacJordan against Huff, 

»77 U. S. Appeals, D. C., 171. It goes without saying that a plea of guilty 
| “at the time can be and often is changed on proper motion as a matter of 

i course. An accused of moving to withdraw his plea after ‘sentence is faced 

With the formidable barrier -- I am sorry I have lost my place -- of having 
| ie show that his conviction was manifestly unjust and they go on to say 


further that it was there for the District Court to refuse even to entertain, 


a 
at sentencing, counsel's oral motion for leave to withdraw the plea. The 


BR pistrict Court indicated that counsel was required to file a formal motion, 


presumably one in writing. Under Federal Rules of Criminal Practice 47 
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counsel could properly make such an oral motion at sentedetng hearing and 
that is the Poole case. 
MR. FLANNERY: The withdrawal of a plea of guilty is at the discretion 
poof the court. The Poole case involved a situation whiexe iehe accused entered 
a plea of guilty at the time of arraignment without counsel and before 
sentence was imposed. The court appointed counsel, who was appointed after 
mhis plea of guilty, indicated there might be a question af his mental 
capacity. 
Clearly there is no similiarity between that ateuatden and the 
situation in the case at bar where the defendant is a known and experienced 
criminal, represented by a very experienced counsel. 


He entered his plea fully realizing what he was doing and His Honor 


permit him to withdraw his plea of guilty would be a travesty on justice. 
THE COURT: The motion to withdraw is denied. | 
Does the defendant care to say anything before sentenced is imposed? 
THE DEFENDANT: I would say this, Judge: That the gentleman that I 
m worked with -- he was the boss of this whole transaction; Mr. Sullivan, 
. and he had his plea changed. | 
! THE COURT: I understand that, but his plea was changed before the 
= complaining witness died. 


a 
THE DEFENDANT: Yes, but I was incarcerated, sir. I was in prison then. 


THE COURT: All right. Do you want to say anything about that? 


THE DEFENDANT: That is all I can say, sir. 
MR. TURCO: May I say something to Your Honor. There was complete 
restitution, Your Honor, and I think you are familiar with that part of 


the case. 
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We have a letter from Mr. Collins, the complaining witness, and a 


receipt which so indicates that and as Mr. Rogers has stated, the main 


defendant was permitted to withdraw his plea but Mr. Rogers was not 


available for that purpose for quite some time. He was incarcerated in 
me 


the State of New York for approximately five months. 


THE DEFENDANT: That is right. 


MR. TURCO: And time just elapsed that way. He also, Your Honor, is 


aman of some age. He is 71 years old and I was hoping Your Honor could 


| 
suspend his sentence. 


THE COURT: I can't in view of his prior record. 


MR. TURCO: I think Your Honor could suspend his sentence. 


THE COURT: It is permissible to do it but I would not do it. 


Is that all you want to say? 

MR. TURCO: Yes, Your Honor. 

THE COURT: You may serve eight to 24 months. 

THE DEFENDANT: May I make a motion to finish my business? I have 
some business. 


THE COURT: No, you may not. 
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DOCKET ENTRIES 
U.S. v. Schoenberger 
Charged with false pretenses and embezzlement and grand 
larceny 
Warrant issued 


Plea - Not Guilty - Bond $1500 


Dr. J. S. Noble, Bklyn, N.Y. to examine defendant if he is 
physically able to stand trial 


Telegram from Dr. Joseph T. McGinn, Bklyn.) N.Y. advising 
Sullivan able to stand trial - Bond forfeited. 
Warrant issued against Sullivan, 


Sullivan waived to Washington, D. C. 


Before U.S. Commissioner Joseph A. splain, 
Bail for Sullivan $5000 


Sullivan pleaded Guilty to Count 1 - False Pretenses 
Bond $1500 


Rogers pleads guilty to Count 1 - False Pretenses Bond 


Cash $1500 posted for Sullivan 


Sullivan plea of guilty withdrawn, defendant surrendered 
and committed, attorneys withdrew from case 


Rogers sentence adjourned to April 10, 19973 
defendant not present 


Sullivan post bond of $1500 


John J. Dwyer, Esq. 605 5th St. amg D.C. 
appears as attorney for Sullivan 


Rogers' bond forfeited - Warrant issued 


Motion by U.S. to dismiss indictment against Sullivan granted 
by Court - defendant discharged - Judge Letts 


Rogers post bail of $5000 in Rochester 


Oral motion to withdraw plea of guilty by Rogers denied 
Rogers sentenced from 8 to 24 months 


NOTICE OF APPEAL 


Notice is hereby given that JOE ROGERS ales known as 
JOE BROOKS, also known as JOE SCHOENBERGER, defendant above named 
hereby appeals to the United States Court of Appeals for the 
District of Columbia from the order of the Honorable EDWARD M. CURRAN, 
dated February 5, 1960 which order denies the motioy of the above 
named defendant made pursuant to Title 28, U.S.C., Paragraph 2255 
to vacate and set aside the Judgment of Conviction dateved upon the 
said defendant's plea of guilty to Count One of the indictment in 
this proceeding on September 11, 1959 and said defendant appeals 


from each and every part of said order of denial. 


DATED: 


Lorton, Virginia 
March 8, 1960 


/s/ Joe Rogers 
JOE ROGERS, a/k/a 
JOE BROOKS,| a/k/a 
JOE SCHOENBERGER 


Oliver Gasch, Esq. 

United States Attorney for the 
District of Columbia 

United States District Court Building 
Washington 1, D. C. 


